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What the Prequalification Statute Says
• “Except as provided in this section, bidders may not be
prequalified for any construction or repair project.” NC Gen.
Stat. § 143-135.8(a).
• In order to prequalify bidders, the governmental entity must:
Ø Adopt an objective prequalification policy for all construction
or repair work.
Ø Adopt an assessment tool and criteria for each specific
project that includes prequalification scoring values and the
minimum required score for prequalification. NC Gen. Stat. §
143-135.8(b).

What the Prequalification Statute Says
• The objective prequalification policy must meet the following
criteria:
Ø Apply uniformly and consistently to all bidders.
Ø Allow all bidders who meet the prequalification criteria to bid.
Ø Contain criteria which is rationally related to construction or
repair work.
Ø Not require that bidder has previous experience for the public
owner.
Ø Allow bidders to submit experience with similar projects.

What the Prequalification Statute Says
• The objective prequalification policy must meet the following criteria:
Ø Clearly state the assessment process that will be used.
Ø Outline a notification process for bidders who are denied
prequalification.
Ø Include an appeal process which will be completed prior to the bid
opening.
Ø Deem all bids submitted by bidders who are not prequalified
nonresponsive.

What the Prequalification Statute Says
• CM at Risk may only be used after the public owner has
compared the advantages and disadvantages of CM at Risk to
the traditional delivery methods and concluded that CM at Risk
is best for that specific project.
• Prequalification may not be used for the selection of any
qualification-based services or for the selection of a CM at
Risk.
• On CM at Risk projects, the public owner and the CM must
jointly develop the prequalification criteria and assessment tool,
scoring values and minimum required score.

What the Prequalification Statute Says
• Public owners that utilize CM at Risk, Design-Build or
Public-Private Partnerships must report the following to
the DOA for each project within 1 year of project
completion:
Ø Detailed explanation of why the delivery method was chosen and
the anticipated benefits.
Ø Detailed explanation of why the particular bidder was chosen.
Ø List of all other firms which were considered but not chosen.
Ø The terms of the contract.
Ø A report on the form of bidding used by the CM, Design-Builder or
Private Developer.

What the Prequalification Statute Says
• Failure to submit the required report to DOA precludes the
public owner from utilizing CM at Risk, Design-Build or PublicPrivate Partnerships until the report is submitted.
• Anyone who submits a bid on a project is entitled to an
injunction against the public owner compelling the public owner
to comply with the reporting requirement.

What the State Construction Office Says
The State Construction Office has published a prequalification
policy and forms.
http://www.nc-sco.com/prequalforms.aspx
http://www.nc-sco.com/cmrforms-preqsub.aspx

What the State Construction Office Says
• The State Construction Office’s
prequalification policy requires the
creation of a prequalification committee
to review the prequalification forms from
the bidders.
• The owner and CM should agree on the members of the
committee.
• The policy forbids certain officials from serving on the
committee based on the size of the project.
• The committee makes the initial determination of each bidder’s
prequalification eligibility.

What the State Construction Office Says
• The public owner should advertise the project at least 2 months
prior to the date for the bid opening.
• All firms that seek prequalification shall be promptly notified by
email of the committee’s decision including the reason for denial
and provide an email for communicating with the owner or CM
during the appeal process.
• Upon denial, the applicant can request an informal meeting with
the Owner’s Representative or the CM to receive feedback and
suggestions for improvement.
• The Owner’s Representative must hold a feedback session which
is open to all unsuccessful applicants who do not appeal within 2
weeks of the request.

What the State Construction Office Says
• Unsuccessful applicants may file a written appeal via hand-delivery or
email to the prequalification committee within 3 days of the emailed
notice of the prequalification denial.
• The written appeal must clearly articulate why the firm is contesting
the denial and attach all documents supporting the firm’s position.
• The prequalification committee may request additional information.
• The prequalification committee should review the written protest
within 5 days.

What the State Construction Office Says
• If the committee decides to prequalify the firm, the firm should be
notified that it is allowed to bid on the project.
• If the committee upholds the prequalification denial, the firm should
be notified via email.
• Within 3 days of the public owner’s emailed notice of the
prequalification committee’s decision on the appeal, the firm may
appeal the decision via email or hand-delivery to the designated
Prequalification Official.
• The Prequalification Official should review the appeal within 5
business days and her decision is final. The firm must be promptly
notified of the decision.

What the State Construction Office Says
• If the appeal process has not been completed prior to the bid opening, the
firm shall be allowed to submit a bid on the project subject to a final
decision on the appeal.
• If the firm’s bid is opened prior
to a final decision on the
appeal and the firm is not the
lowest bidder for the project,
the appeal will be
terminated and rendered
moot.

What the Prequalification Statute Means
• Prequalification is disfavored by the NC General Assembly.
Ø It is now more expensive, more burdensome and slower
to utilize a prequalification process.
Ø Notice of the public owner’s intent to utilize a
prequalification process should be included in the bid
advertisements.
Ø The public owner should make its prequalification policy
and the prequalification criteria for the specific project
available to interested bidders as part of the project
specifications.

What the Prequalification Statute Means
• Public owners should expect challenges to the prequalification process.
Ø Contractors are likely to assert that the prequalification criteria is not
“rationally related to construction or repair work.”
Ø Contractors are likely to assert that the
prequalification criteria is not uniform or consistent
in its application to all bidders.

